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THE SWING MAN 

APRIL 22 , 1974 ROSCOE L. BARROW 

Blucher joining Wellington at Waterloo ?r 
Renquist turning the Supreme ~ourt arou~d, the SWIng 
man is ever with us. He carrled the weIght ?f many 
by seizing equi~oi~e .and pus~ing it ~n a des1red . 
di rection. A SIgnIfIcant SWIng man In recent days IS 
Dr . Clay T. Whitehead who, in the view of spokesmen 
for the media, has sought to onchestrate the news. 

Dr. Whitehead, the Director of the Office 
of Telecommunications Policy, is on the President's 
staff . His official duty is to advise the President 
on communications policy. 

In 1972, Whitehead proposed that the li
censes of broadcasters be renewed automat ically, 
wi thout a comparative hearing on the merit of their 
s ervice, if their programming was attuned to the needs 
of their local listeners and viewers . As the most 
i mportant types of programs are news and public 
a f fairs , Whitehead emphasized that for the broadcast
er 's service to be in tune , the broadcaster must ex
cl ude "idealogical plugola: and :elitist gossip", 
and correct "imbalance or consistent bias from the 
networks ". 

Th8 statement generated a storm of protest 
by broadcasters, networks and the print media. They 
i nterpreted Whitehead's proposal to be a "carrot and 
stick" i nducement of more favorable comment on the 
Administration' s performanQ8. The media reasoned 
that broadcast ers' licenses would be renewed automat
ically if their news and comments were favorable but 
that loss of the licenses would have to be risked in 
a comparat ive hea ring if the broadcasts were critical. 
If this inducement sould prompt local broadcasters to 
cr iticize the performance of network newspersons for 
b i as the networks might respond with personnel changes. 
Their successors might report favorably on the Admin
i stration or take a fl a ccid stance in reporting the 
news. 

Dr. Whitehead says that t he media simply 



526 

misunderstood him. If the media misinterpreted 
Whitehead's purpose, statements of other members of 
the White House staff may have contributed to this. 
An assistant to the President, Kevin R. Phillips, 
contends that the first amendment is obsolescent in 
view of the power wielded by the media and that "This 
invites - and even obliges - the government to move 
in". Another assistant to the President, Patrick 
Buchanan, has recommended antitrust action against 
network news services to counter an '.' idealogical mon
opoly". Following a speech by the President in 1968, 
seeking public support of the Vietnamese War, the 
Chairman of the Federal Communications Commission 
personally called the heads of the three networks and 
requested transcripts of the network comments on the 
speech. The White House staff, dissatisfied with the 
media's reporting of the President's speeches, launc h
ed the then Vice President on a speech making tour. 
He attacked the broadcasting and print media for bias 
and charged that the networks engage in "instant anal
ysis and querulous criticism" of the President's 
statements and do not separate news from editorial 
comment. 

In this period, newspersons were subjected 
to selective investigation by the IRS and the FBI. 
The names of some reporters were placed on so-called 
"enemy" lists. For the first time, the Department 
of Justice brought suits to require newspersons to 
reveal the ir sources. Media spokesmen viewed these 
actions as efforts to shape and control the news. 

Similarly, as to Public Broadcasting, Dr. 
Whitehead opposes the dissemination to the local 
stations of news andpublic affairs 'programs. He 
stated; "While I support public affairs and current 
events programming done by local educational broad
cast stations on public televisions, I have been con
cerned about the use of appropriated funds to produce 
and disseminate such programming on the national level 
especially with the tendency of progra~ p~oduction to 
BECOME centralized in New York or Washlngton produc
tion centers." Dr. Whitehead has brought prEaBure on 
Public Broadcas-ting to adopt a policy of limiting news 
andpublic affairs broadcasts to pro~rams produc~d 
locally . The pressure comes from h~s recomme~dlng 
limited financial support on a short term basls. The 
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President has strengthened Whitehead's position,by 
betoing appropriations which,are not in Qonformlty 
with Whitehead's recommendatlons. 

In 1972, -Lhe President appo inted six new 
members to the Board of the Corporation for Public 
Broadcasting. The Chairman, John Macy, anticipating 
that the changes portended implementation of White
head's recommendations, resigned. He was replaoed by 
the President's appointee, Henry Loomis. The dis
mantling of the public affairs programming of the 
Public Broadcasting Service then began. In the pro
cess, a conservative, William Buckley, as well as a 
liberal, Sander Vanocur, was discharged. 

Even commercial broadcasting, which re
ceives substantial advertising revenue, has found 
that a network service is essential to the economic 
health of a broadcasting station. A fortiori, a pub
lic broadcasting station , which is not permitted to 
accept advertising, is dependent upon program ser
vices produced at a central point. The high cost of 
programming requires a large base for amortization. 

Judge Learned Hand observed that /R/ight 
conclusions are more likely to be gathered out of a 
multitude of tongues , than through any kind of 
authoritarian selection. To many this is, and always 
will be, folly; but we have staked upon it our all ." 
Si milarly, Mr. Justice .Holmes stated "/T/he best 
truth is the power of the thought to get itself 
accepted in the competition of the market." The 
hearings which lead to the licensing of broadcasters 
and regulation of their service in the pUblic -inter
est show that Congress was moved by fear that the 
political process and public opinion would be con
trolled either by private groups or by the govern
ment unless safeguards were erected. 

, To regulate broadcasting, Congress chose an 
lndependent agency. The purpose of choosing an inde
pendent agency was that regulation of mass medfa in a 
free society should be outside partisan control. If 
the regulation were entrusted to an executive depart
ment, the head of the department would be one person 
appo~nted by the President, removable by the President 
at wlII, and completely subject to the President's 
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direction. The 'independent Federal Communic~ti?ns 
Commission has a multiple head of seven commlSSlon
ers, not more than four o~ whom may b~ m~mbers of the 
same political party . Whlle the commlSSloners are 
appointed by the President, subject to consent of the 
Senate, they are removable only for. cause. The pol
icies which the independent agency lmplements are 
establi8hcd by the Congress rather thaIl by the Presi
dent. 

Ever since the Roosevelt era, the balance 
of power in our tri-branch government has been shift
ing to the Presidency. The establishment in the White 
House of a substantial Office of Telecommunications 
Policy is another increment of power under the Presi
dency. Dr. Whitehead's staff has conducted studies 
which parallel every sUbstantial subject under the 
jurisdiction of the Federal Communications Commissio . 
His recommendations have the support of the Presi
dent. While Dr. Whitehead's recommendations are not 
binding on the Commission, when they bear the impri
matur of the President they carry great weight. The 
concept of the independent agency has been seriously 
eroded. For this to occur in the sensitive area of 
communications causes grave concern. Concentration 
of de facto control of broadcasting in the White 
House raises the spectre of thought control. 

Congress, itself, wrote into the Communica
tions Act the equal opportunities in use of broad
casting facilities for political purposes doctrine. 
This assures that broadcasters will not limit use of 
their facilities to candidates of the party of their 
choice. The Federal Communications Commission devel
oped the related fairness doctrine. Broadcasters are 
required to allocate an appropriate amount of time t o 
the presentation of news andpublic issues. With re
spect to such programs, the Commission requires the 
broadcasters to provide access for the presentation 
of conflictine viewpoints. Broadcasters cannot limit 
access to vi ewpoints with which they agre~ .. Under
lying t his fairness doctrine, is a :ecognltlon of the 
right of the people to know. In thlS regard, the . 
Commission has stated7 -..yt is the right IT the pUbl~C 
to be informed, rather than any right on the part 0 

Government, any broadcast licensee 0: any me~ber of 
the 'public to broadcast his own partlcular Vlews on 
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any matter, which is the foundation stone of the Amer
i can system of broadcasting." Congress amended the 
statute to include this fairness doctrine. In the 
Red Lion case, which upheld the constitutionality of 
this doctrine against the allegation that it violated 
freedom of speech and press, Mr. Justice White empha
sized the right of the people to know. He wrote, "It 
is the right of the viewers and listeners, not the 
right of the broadcasters, which i s paramount . •.. It 
i s the purpose of the First Amendment to preserve an 
uninhibited marketplace of ideas in which truth will 
ultimately prevail, rather than to countenance mono
polization of that market, whether it be by Government 
or a private licensee." 

Broadcasters say that freedom of speech and 
press simply means that any person can say, any pub
li s her can write, and any broadcaster can transmit, 
whatever he pleases. Broadcasters are supported in 
this view by the print media. But the process of 
communication involves more than a speaker, writer, 
or broadcaster. There must be a hearer, reader or 
receiver. Moreover, if the facilities of communica
tion are natural monopolies, as they are in broad
casting, only a few may speak and the problem of 
access arises. At least in electronic communications , 
it is being recognized that freedom of speech and press 
involves an accommodation of the interest of all 
elements involved. These include the owner of the 
facilities, those who desire access to use the facil
ities, and those who desire to receive information 
on the basis of which they can reach sound conclu
sions on vital issues. It has even beensuggested 
that the print media, in an area where there is a 
monopoly, are subject to the people's right to know. 

The Federal Communications Commission has 
regulated broadcasters as delicately and indirectly 
as feasible. It has explained, ''IT/he principal in
gredient of the licensee's obligation to operate his 
station in the public interest is the diligent, pos
itive, and continuing effort by the licensee to dis
cover and fulfill the tastes, needs and desires of 
his community or service area, for broadcast ser
vice • ••. /~!e do not intend to guide the licensee 
along the path of programming; on. the contr~ry the 
licensee must find his own path wlth the gUldance of 
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those whom his signal is to serve." If a citizen can 
prove that a broadcaster has given access to o~ly one 
point of view on a controversial issue of publlC 
importance, the Commission will requir~ the broad
caster to provide access for presentatlon of the c?n
trary view. However, if the broadcaster then provldes 
reasonable time, there is no penalty. 

Some broadcasters say they are unable to 
distinguish between the Commission's enforcement of 
the fairness doctrine and Dr. Whitehead's proposal 
that broadcasters, as a condition to automatic renew
al of licenses, exclude "idealogical plugola", 
"elitist gossip", and "imbalance or consistent bias 
from the networks". However, there is a discernible 
difference. The Whitehead proposal assures renewal 
of the license in exchange for policing of the con
tent of network news and public affairs programs. 
The Commission's rule protects the citizen's right to 
know without any threat to the loss of the license 
and without rewarding the broadcaster with assurance 
that he will not be subject to a comparative hearing 
on renewal of the license. 

Professor Kalven, of the University of 
Chicago, is among those who would have trouble dis
tinguishing betweenthe Commission's regulation and 
the Whitehead approach. He says, "The lifeblood of 
First Amendment policy depends on criticism, but thi s 
depends upon a paramount prohibition which requires 
that the government cannot be the critic. There is 
no way the governmGnt can operaLe in this area as a 
polite critic, and a less-than-polite critic is bound 
to produce a chilling effect upon those being criti
cized." 

The Supreme Court probably will decide thi s 
term whether a newspaper can be required to grant 
access for reply to a personal attack previously 
printed in the newspaper. A Florida statute gives a 
right of reply to an attack by a newspaper on oneos 
personal character. Tornillo sought to exercise thi s 
right of reply in the Miami Herald, alleging that hi s 
character had been attacked in two editorials. Tor
nillo was a political candidate and the personal 
attacks presumably would have an effect on the elect
orate. The Miami Herald refused access. The Supreme 
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Court of Florida held that the right-of-reply statute 
does not contravene the freedom of speech and press. 
The Court reasoned as follows I 

"The right of thepublic to know all sides of 
a controversy and from such information to 
be able to make an enlightened choice is 
being joepardized by the growing concentra
tion of the ownership . of the mass media 
into fewer and fewer hands, resulting 
ultimately in a form of private censorship ... 
/T/he Miami Herald is ...• not only a large 
city daily newspaper but also is a regional 
and international newspaper. "0' Freedom 
of expression was retained by the people 
through the First Amendment for all the 
people and not merely for a select few. 
The First Amendment did not create a priv
ileged class, which through a monopoly of 
instruments of the newspaper industry would 
be able to deny to the people the freedom 
of expression which the First Amendment 
guarantees." 

The Supreme Court of the United States granted der
tiorari. 

Tornillo's case is a hard one and it is 
difficult to predict the outcome. The large news
paper of today is no -Tom Paine. In the day of the 
Constitutional Fathers, anyone could grind out a 
penny sheet. As of 1967, in seventeen states there 
were no competing daily newspapers, and in only 
t wenty-six states was there more than one city in 
which daily newspapers competed. In only three 
cities in the United States did more than two news
paper ownerships compete. The fewer newspapers there 
are, the more powerful they become. In the growing 
monopoly in print media, a right-of-reply statute may 
enhance rather than abridge freedom of speech and 
press. More, the public's need to know is greatest in 
the context of a political election. But the print 
media have long regarded themselves as a free of the 
regulatory yoke which broadcasters wear. No doubt 
there will be many amici curiae from the Fourth Es
tate. 



532 

While freedom to communicate ideas must 
not be fettered by judgement by others of the sound
ness of the idea, it does not contravene freedom of 
speech and press to inquire into the truth or falsity 
of a statement of fact. The controversy over the 
documentary entitled "The Selling of the Pentagon", 
which was broadcast by the Columbia Broadcasting 
System, involved a question whether the documentary 
falsely stated factso The investigat ion by a Con
gressional Committee lead to a subpoena for the film 
cutouts which had been omitted from the documentary. 
The Committee believed that only by examining this mat
erial could the truth or falsity of the documentary 
be determined. But there are other ways. A Comm
ittee investigator could have retraced the steps of 
the CBS reporter, interviewed the same persons, taken 
film clips at the same locations, and pieced to
gether a documentary on the same subject. In this 
way, an objective conclusion as to the factual falsit 
or truthfulness of the documentary could have been 
determined. But government investigators should not 
look over the shoulders of a reporter as he writ es 
his news story. Government should not ask for the. 
first draft of a news story f or purposes of comparl
son with thefinal produce 0 The next step might be to 
administer a truth serum and ask what thoughts came 
first to the reporter's mind, and whether he screened 
them out through his thought process while writing 
down other selected .thoughts which contributed to 
some preconceived scenario. Dr. Frank Stanton stood 
up for the free speech of all Americans when he re
fused to deliver the film cutouts to the Committee. 
The House of Representatives voted down the Committee' s 
contempt citation in one of its finest hours. 

There are discernible gradations within the 
right to know. The value which society places upon 
a specific type of information determines the 
strength of the right. In a free society, information 
necessary to participate in the process of self gov
ernment is the capsheaf. Next is information nec
essary to determine controversial issues of public 
importance. The political campaign is the tip of the 
iceberg. Discussion of controversial issues is the 
six-xevenths of the mass under water. Next in the 
scale may be information to counter allegations which 
are harmful to the individual. Information necessary 
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t o t he indivi dual's welfare and social development 
probably is within the rig~t t? know. ~hether.the 
right to know is as extens~ve.~n th~ pr~nt med~a con
text as it is in the electron~c med~a context ~s open 
to question . This is because theoretically everyone 
can establish his own newspaper. But the number of 
broadcasting stations is limited by the nature of the 
electromagnetic spectrum. Practically, however, the 
number of newspapers is limited by economics far be
low the quantity of broadcasting stations . It may be 
noted that Tornillo was a poliucal candidate who, it 
is alleged, was personally attacked by the newspaper 
during the course of the political campaign. He has 
the benefit of two of the strongest elements in the 
right to know. 

One way to avoid the problem of thought 
control, is to deregulate all media. Absent regula
tion, a Dr. WhiUhead could not orchestrate the news. 
However, deregulation poses the danger of control of 
public opinion and the political process by a few 
private interests. Large aggregations of capital are 
required to operate mass media. Typically, the own
ers of the media identify with the status quo. An 
owner of a chain of broadcasting stations or news
papers may be inclined to favor political candidates, 
express editorial opinions, and grant access to view
points which coincide with his particular point of 
view. Under deregulation, it is unlikely that the 
citizens ' right to know would be well served . 

Another possible approach is oversight by 
a private group. The Council on Press Responsibility 
and Press Freedom, of which the founding chairman was 
Roger J. Traynor, the retired Chief Justice of the 
Supreme Court of California, is such a body. The 
Council hears complainta against the media. It does 
not have subpoena power and such outstanding news
papers as the New York Times and Washington Post have 
refused to cooperate in its hearings. The Committee 
i~sues findings on the complaints which it is hoped 
wlll appeal to reason. As to the print media, such a 
committee approach may avoid greater regulation. How
ever, as to broadcasting, it is doubtful that the 
discipline of reports by a private committee of obser
v~rs can overcome the impact of the advertising func
tlon on programming in a degree assuring service in the 
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ublic interest . A national commit~ee comp?sed of 
~epresentatives from all walks of l1fe, ass1st~d b~ 
anal sis centers , could serve a valuable fun~t10n 1n 
comm~nding broadcasti~g f o: p:ogram needs. wh1ch have 
been supplied and in 1dent1fY1ng needs wh1ch have 
not been fulfilled . However, it should se~e a~ an 
adjunct to regulation by the Federal Commun1cat10ns 
Commission , lightening the regulatory hand of govern-
ment but not displacing it. 

In the regulation of broadcasting , it is 
important that th~ independ~nce ?f the Federal ~ommu
nications Commisslon from dlrectl0n by the Presldent 
be strengthened . In some degree, independence would 
be i ncreased by authorizing the Commissioners to elect 
one of their number as Chairman. The statute empow
ers the President to appoint the Chairman and to re
move him from his status as Chairman at will. Typi
cally, the President appoints as Chairman someone who 
has been helpful in hi s election to the Presidency. 
The Chairmen have not been noted for executive abil
ity. So the efficiency of administration would not 
be reduced by rendering the Chairman of the Federal 
Communications Commission free from Presidential 
direction . 

The most important place for change, how
ever, is in the organization and duties of the gov
ernmental unit which advises the President on commu
nications policy . The President should havs the 
benefit of advice on communications matters in view 
of the great importance of communications in a free 
society. Better to have a visible organization than 
an unknown person s itting in t he basement of the 
White House advise the President on Communications. 
However, ,the head of this unit should not be an in
dividual on the President ' s immediate staff. Such 
a person is under the total control of the President 
and may be directed to orchestrate the news for 
partisan, political purposes. The head of t he unit 
which advise s the President on communications should 
be a board. The board should consist of repre s enta
tives from the governmental departments having re
sponsibility f or various aspects of communications 
and representatives from society at large. A Presi
dent advised by such a body would be much less likely 
to impinge upon the freedom of the media. 



535 

Also, the scope of author~ty of the advis
ory unit should be limited. The unlt sho~ld ~tudy 
and advise the President upon such comm~nlcatlo~s 
matters as relate to international aff~lrs! natlonal 
defense, coordination of use of communlcat~ons by 
the departments of government, and a~locatlon of fre
quencies between governmental. and prlvate uses. How
ever, the unit should not advlse, as Dr. ~hiteh~ad 
has done, on private aspects of broadcastlng WhlCh 
go to the heart.of the citizens' r~ght to know. 
Authority in thlS area should rema~n ve~ted.exclus
ively in the independent Federal Communlcatlons Comm-
ission. 

The recommended changes would dispel the 
fear that the Presidency is exercising thought control, 
and avoid the temptation of the swing man to direct 
the courst of public opinion. 

A free society depends upon a multitude of 
tongues in the marketplace of ideas to decide vital 
issues. The effectiveness of the citizen's partici
pation in self government depends upon the&ailabil
ity of information on which to base objective -de
cisions. A third of our people do not participate 
in the exercise of self government. The two major 
parties should take note that more of the electorate 
identifies with the "independent" classification than 
with any party label. Any populist who should iden
tify with the independent group could defeat a Re
pUblican or Democratic candidate for President. More 
uncertainty in the political process is upon us than 
we may w~sh to face. In the political process, we 
cannot rl~k a vacumm. If we can contain the swing 
men.a~d glve.the people a chance to participate in 
dec~s~on mak~ng, the dream of our Constitutional 
Fathers will be realized and the individual will be 
restored to his appropriate role in deciding the 
vital issues of his time. 

Roscoe L. Barrow 




